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GREATER NEW YORK HEALTH CARE FACILITIES ASSOCIATION
TWO DAG HAMMARSKJOLD PLAZA, NEW YORK, NEW YORK 10017
TELEPHONE: 212-838-2080

May 2, 1979

Mr. Marvin Neiman
Consourse Nursing Home
1072 Grand Concourse
Bronx, N.Y. 10036

Mr. Eric Schmertz
122 East 42nd Street
New York, N.Y. 10017
Mr. George Tsirkas
Deputy Director
New York State Department of Health
Office of Health Systems Management
230 Park Avenue - Rm. 835
New York, N.Y. 10017

Re:

Mr. Chester Burrell
Deputy Director
Division of Health Care Financing
Empire State Plaza
Tower Building - Rm. 912
Albany, N.Y. 12237

Labor Cost Review Panel 1979 Petition of
Greater New York Health Care Facilities
Association, Inc.

Gentlemen:
Please be advised that the following two nursing homes are members of the
Association and therefore should be included in our 1979 petition to the
Panel. They were not included on the list submitted through oversight.
New Rochelle Nursing Home
31 Lockwood Avenue
New Rochelle, N.Y. 10801
Friedwald House HRF
475 New Hempstead Rd.
New City, N.Y. 10952
We trust that any awards by the Labor Cost Review Panel
two aforesaid facilities.
Very

Bartholomew Jfe Lawson
ExecutiXje Director

BJL:IM

1 include the

The following papers numbered

i on this motion,
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SUPREME COURT
SPECIAL TERM

NEW YORK COUNTY
PART I

THE. GREATER NEW YORK' HEALTH CARE
FACILITIES ASSOCIATES, INC.,

JUL3°

®?B

Petitioner,
Index No. 11084/79

- against' THE STATE OF HEW, YORK: HOWARD F.
MILLER, Director of the Budget of
the State of New York; DAVID AXELROD,
M.D., Commissioner of the Department
of Health of the State of New York;RICHARD A. BERM7 N, Director of the
Office of Health Systems Management
'of the State of New York; BARBARA B. t_<
BLUM \r of the Department^
of Social Services of the State of. '^
Ifevr York; ROBERt F. WHALEN, M.D/, •
Vice-chairman, Health Planning Commission V>f the fetate of New York;
ROBERT MORGADO, I Secretary to the
-Governor! and RJDBERT SCHIFFER, First
Deputy Appointments Officer to the
Governor ,
\s .

x
MARKS, J:
Petitioner brings on this proceeding against
prime officials of various New York State agencies, to wit,
Division of Budget, Department of Health of the State of New York,
Department of Health Systems Management of the State of New York,
Department of Social Services, Health Planning Commission of
the State of New York and in addition thereto, Robert Morgado,
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Secretary to the Governor and Robert Schiffer, First Deputy
. Appointments Officer to the Governor for the

purpose_ of having

this court confirm what petitioner claims to be an arbitrator's
award and it here proceeds according to the provisions of
CPLR Article 15.
All of the prime officials of the various state
agencies signeqi an agreement in April, 1978 with Metropolitan
• New York Nursing Home Association, Incl, predecessor of petitioner
•"*.
• and owners of residential
an organizationI representing propiotors
health care .fa;rilities in an effort to arbitrate the amount of
reimbursement • :o which the health care facilities would be entitled by reasim of increases in labor costs.
j It is undisputed that th^; agreement relied upon
by petitioner 'fcaa»e into being after March 31, 1978 when the
J

«

labor contract I between I.-ocal 144 SF.IU representing nursing home
workers had expired az:d the owners and proprietors of health
care nursing facilities were faci-cr ^ strike.
«

The parties could noc ce™e to an agreement
covering wages and fringe berecic.?.

Wher. it appeared that

patients and elderly residents suffered bv lack of proper
health care services and there vas an irrcasse zhat ~m&r*=~^~ not
be hurdled, the State of New Ycr"f inzervened.

This, it did

through the agency of resoondencs , prirre officials of the
State, v/ith the result that, -the Ne>« Yor'c State Oecartment of
Health agreed to submit: to the State Hospital Review and Planning
•Council a regulation creating a Labor Cost Review Panel that
%

was to consist of a

representative of r-eritionsr '$2a

, a representative of the Department of Health and a third

;•' person acceptable to both parties to act as an impartial member.
l.

;• The Panel in effect became the operating machinery of the subject
:

agreement and the regulation.

'-

The regulation was submitted to the Council referred to herein and later on June 19, 1978, Richard A Berman,
one of the respondents

and one of the State's prime officials,

as Director of Health Systems Management approved amendments
to Sections 86-2.14(g) and 86-2.17(1) of the Administrative
i
Rules and Regulations as contained in Subchapter K, Chapter II,
Title 10 of the Ofificial Compilation of Rules and Regulations,
enacted at a meeting of the State Hospital Review and Planning
:

Council held on June 15, 1978 pursuant to the authority of the
Commissioner .of Health as provided by Section 2803 of the Public
I

Health Law.
. - • • • "
. . - '. .

.;""";••'.-:'-•'

j
;
Chapter II of the

^
Administrative Rules

and

j

Regulations relates to Residential Health Care Facilities as

.defined in Article 28 of the Public" Health Lav; and specifically
had its genesis in the promotion of "labor stability in the
residential health care facility industry, and to minimize the
disruption

of care to patients in residential health care

facilities in the:event of labor disputes..." (86-2.14[g]).
The regulation encourages multi-year labor
agreements.
The agreement signed by the State's prime
officials contemplates the resultant regulation approved by
Mr. Berman, Director of the Office of Health Systems Management
'.' of the New York State Department of Health and the creation of
the Labor Cost Review Panel.
-3-
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The

regulation provided that any health residence

;; facility availing itself of procedures set up by the regulation,
; to wit, submission to the Labor Cost Review Panel-, waived its
right to any other administrative or judicial review.
W,e thus had an agreement upon the part of the
State and petitioner's predecessor, supported by the regulation
for the determination by the Labor Cost Review Panel to what
t
extent, if any, tjhe cost of additional wages and fringe benefits
granted under the terms of a labor contract to employees were
beyond the financial capacity of the nursing home owners to
"absorb, and if so found, the Labor Cost Review Panel was to
render an award directing reimbursement of such costs by the
.
j
New York State Department of Health and The Division of the
. ' • . • ; . - • ' - I
Budget." •- . :
f

. . • ,--•; • -

.

.j

-

*

•As of April 18, 1978, the State of New York and
petitioner's predecessor laid down guide lines for me'dicaid
reimbursement for increased labor costs and the Labor Cost
s

_ -

Review Panel was authorized to determine on an interim basis
the extent to which there should be medicaid reimbursement for
qualifying health facilities.

It was also agreed that in order

to qualify the health facility must be covered by a collective
bargaining agreement.
Following a petition filed by petitioner for
medicaid reimbursement the Panel conducted a hearing and on May
10, 1973 the Panel made an interim award which was honored by
the State's agency affected by it.

*
On. August 4, 1978 the Panel directed that another
medicaid reimbursement be made . When the State's interested
-4-
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agency failed to comply with foe Panel1s deterimination, petitioner
moved to confirm the Panel's determination
:;

, treating it as an

award pursuant to CPLR 7510.
Petitioner discontinued its confirmation proceeding

:'

without prejudice (CPLR 7510) and the State's interested agency
!

paid in accordance with the Panel's determination.
In November, 1978, the Panel made a determination
for reimbursement and this, too, was paid.
:

3fhe labor contract with the Union is for a period

of three years .arjd the force and effect of the subject regulation
expires as of Dec ember 31, 1981.
to be observed that prior. to the April,1978 agreement the

:

regulation creating the Labor Cost Review Panel, the Commissioner
:
*
of the New York State Department of Health was enpowered in his
i
»
discretion to entertain any request for prospective modification :
of a certified rate, if accompanied by evidence,and he could

'

certify a new rate or direct that a hearing be conducted and
, recommendation be made as to whether^ a new rate should be certified
or he could disapprove the request for certification..
'-'.'

'Notwithstanding what has heretofore transpired,
the agreement, the creation of the regulation and the date of its

expiration, the previous payments made and the power of the
Health Commissioner to hold hearings and make adjustments of
rates to be certified and paid, the respondents, via the State,
oppose the petition and cross-move for its dismissal.
The State asserts that the subject agreement is
»
' not an arbitration agreement ; that the State's prime officers
:

•

.

Hit
were without authority to make any agreement; that iStc. was but
~

A

an understanding between the parties, not having the force and
.

effect of contract and that in any event the State is immune
from suit.
This court finds that the State's opposition
1

and cross-motion' is without merit.
The intervention by the State's prime officials in
i
the labor dispute that existed in April,1911 was for the sole purpor
of a strike settlement and thus avoid a city-wide health emergency.
The April, 1973 agreement by the terms of which
the Labor Cost Review Panel was estfiblished was later enforced
by the -formation and the adoption, of the regulation of Chapter II,
to wit,
dures.

Sectioii 86-2. 14 (g) , which provided for operation proceThe earlier

April (undated) agreement, the April

agreement and the regulation were rrot the creature

of

18th
petitioner,

but were in fact initiated by the State's intervention through
its prime officials.
This court finds no- favor in the State's claim
that its officials

in

control of the State government and

'divisions interested in the operation of health providing facilities
were without authority to intervene in Lhe then labor dispute
and produce the settlement that created the Labor Cost Review
Panel and its agreement to- subsidize the increases then demanded
by the Labor Union.

Opposition of this kind is specious.

There

is no prohibition in the lax-,7 that prevents the State from intervening in threatened litigation that affects the welfare of the
sick and elderly and from making an agreement to absorb some part
of the increased labor cost(Beekman-Downtown Hospital v. Whalen,

.xi« -

-v-•;;'--^.;p37^.t'3CrP^7^>xViwi^^

-:>!!l:^^^^v-vii^^^

;• 44 NY2d 124, 133). We cannot overlook that in the subject
i,

:'• regulation that must be read with the agreement, petitioner
waived all right to administrative or judicial review of the Laboz
' Cost Review Panel's determination.

The State can find no com-

fort from its contention that its officials were statutorily
limited to approve specific rates of reimbursement or that these
i
prime officials 'lacked the authority to commit themselves to
I
the formular of [rate fixing by the Labor Cost Review Panel
1

V

(Beekman-Downtown

Hospital v. Whalen, supra, at p. 133) .

i Since 1966, the State has been involved in a
;• plan for medical assistance as required by the federal security
• act (Social Serf/ices Lav/, Sees. 363-370b). Hence the interest
!
of the Department of Social Services in t^he April, 1978 agreement.
i
•
'
The April agreejment and the subject regulation were approved
•;

-

•

-

%

.' by the Department of Health, Education and Welfare (see letter
: of respondent, Berman, dated May 10, 1979).
It ill behooves

the State to retreat from its
s

commitment to share in the reimbursement to petitioner

(Beekman-

Downtown Hospital v. Whalen, supra, at page 134) .
;.

.

' All interested parties relied upon the April, 1978

agreement and the regulation that followed.'
Not one of those who signed that essential
agreement has come forward to interpose any affidavit which in
anywise contradicts petitioner ' s 'position in this proceeding.
This court concludes that this was an agreement,
valid, subsisting and binding upon the State through its duly
V

•" appointed officials; it was an agreement in aid to the settle-

-1-

rT^re^^-^^
I: ment of a .serious labor dispute --an arbitration agreement.
r

|: Reference is made to the Matter of the Arbitration between
j;

;; Dormitory Authority of the State of New York v. Span Electric
•'; Corp./

18 NY2d 114, 118.

The prime officials of the State-

having bound the interested departments to the April, 1978 con;

tract and the supporting regulation of necessity gave them the
power, the authority to arbitrate and settle any dispute and disi
agreement arising out of the failure on the part of the health
I

V

facilities to finance the labor cost increases. Hence, the
I
f •
creation of the ]j,abor Cost Review Panel •To now avoid responsibility after consistent performance of awards made by the Labor
Cost Review Panej is a complete estoppel against the State to
deny its responsibility to perform an agreement arising out of
.
I
a serious health .'emergency in which the State had a . significant
(yfty /Tfl/y
interest ( • 6&c3£ife«
v. Dido Reajty, 89 Misc 2d 401-403).
Petitioner's prayer for relief is made pursuant
.

*

to CPLR Article 75 to confirm the May, 1979 award of the Labor
Cost Review Panel.

^

Respondents do not dispute the Labor Cost Review
Panel found that petitioner under a collective bargaining agreement with Local 144 SE'IU is entitled to receive a five percent
increase in the labor

component of the medicaid reimbursement,

rate for and applicable to the period April 1, 1979 and through
•".December 31, 1979.

This determination was also made with respect

to the nursing homes and facilities represented by petitioner
. under the labor contract with Local 1115.
• that this finding was not fairly

They do not complain

arrived, at .

Whatever other

^.ai^^::^-^^^^

legal objection, respondents raise

are legally unsound.

Hence,

this court has no alternative except to direct that a judgment
be entered confirming this said award.
Settle judgment.

;

i
i
Dated:

, -I

<''--, I 1979

s.

-9-

October 22,

1979

William Gormley
Office of Health Systems Management

Department of Health
State of New York
Gov. Nelson A. Rockefeller
Empire Plaza
Albany, Mew York 12237
Mr. Bartholomew J. Lawson
Greater Nev7 York Health
Care Facilities Association
2 Dag Hammarskjold Plaza
New York, New York 10017
Mr. Marvin Neiman
1616 49th Street
Brooklyn, New York

11204

Gentlemen:
The Award of the Labor Cost Review Panel of August
23, 1978 was applicable inter alia to "Hillside Nursing Home."
The correct name of that facility is "Hillside Manor
Nursing Home.E This letter willcconstitute a correction of that
Award in that regard.
Accordingly in all respects that Award was meant to
and does apply to Hillside Manor Nursing Home.
Very truly yours,

Eric J. SchmertE
Chairman
EJSrhls

(212) 6B1-4OOQ

MARVIN NEIMAN
CERTiriED PUBLIC ACCOUNTANT
FINANCIAL AND MANAGERIAL CONSULTANT

1616 Qotty a/Vint^
n, &Ne.w

December 27, 1979
William Gormley, Director
Bureau of Residential Health Care
Facility Reimbursement
Division of Health Care Financing
New York State Department of Health
Tower Building, Empire State Plaza
Albany, New York 12237
RE: Haven Manor
Labor Cost Review Panel
Award
Dear Mr. Gormley:
Enclosed please find copies of the executed Labor Cost
Review Panel Award regarding Haven Manor which has been
subscribed by Eric and myself, and notarized.
. Please sign the award and either concur or dissent and
then institute the processing of the award on behalf of
Haven Manor.
Sincerely,

Marvin Neiman
MN/mf
enclo:
cc:

Eric J. Schmertz v
Bart Lawson
Marvin Tenzer, Esq.

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of Maple Leaf
Nursing Home

DECISION

and
The State of New York

The Undersigned, duly designated as the members_of this
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties, renders the following
D E C I S I O N :
1.

Maple Leaf Nursing Home is awarded and
shall receive a total 20% increase in
the 1976 reported salaries and fringe
benefits as projected into 1978 in
accordance with the trend factor developed to establish the January 1, 1978 rates
initially issued on November 2, 1977, for
the period April 1, 1978 through December
31, 1978. Subsumed within the aforesaid
207o is the 6%70 previously awarded in the
prior Decisions of the Panel.

2.

Maple Leaf Nursing Home's further request
for an additional increase in that portion
of its medicaid reimbursement rate related

-2-

to labor costs for any "parity" agreement
with Local 144 SEIU, is denied because it
is premature.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring in #1
and #2 above

Chet Burell
Concurring in #2
above. (Concurring
in)(Dissenting from)
#1 above.
DATED: January
1979
STATE OF New York )ss .
COUNTY OF New York )
On this
day of January, 1979, before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: January
1979
STATE OF New York )gg .
COUNTY OF New York )
On this
day of January 1979, before me personally came
and appeared Marvin Neiman to me known and known to me to be the
individual described in and who executed the foregoing instrumen
and he acknowledged to me that he executed the same.

DATED: January
1979
STATE OF New York )gs
COUNTY OF New York )
On this
day of January 1979, before me personally came
and appeared Chet Burell to me known and known to me to be the
individual described in and who executed the foregoing instrument
and he acknowledged to me that he executed the same.

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL
Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of Maple Leaf
Nursing Home
and

OPINION
of
CHAIRMAN

The State of New York

By majority ruling of the Panel, this proceeding deals with
the "hardship" appeal of Maple Leaf Nursing Home.
A hearing was held on January 11, 1979 at which time representatives of the above named parties appeared and were afforded
full opportunity to offer evidence and argument and to examine
and cross-examine witnesses.

The Panel deliberated in executive

session on January llth and 12th, 1979.
Without conceeding its validity and without creating any
precedent for any other Home or facility, and because of its
severe economic difficulties, Maple Leaf Nursing Home, hereinafter referred to as the "Home", accepted the State's methodology
for determining its ability to pay the increased labor costs of
the Local 144 SEIU collective bargaining agreement for the period
of time covered by the instant petition.
Accordingly, on that basis, and limited to the Home and its
petition herein, I deem the State's methodology applicable to
and determinative of said petition.
It is undisputed that prior to the instant hearing the
methodology as promulgated by the State showed that the Home had

-2a -22.47% "non-affordability,"

Or in other words a 22.47%

increase in the labor cost factor of the medicaid reimbursement
rate would be needed to enable the Home to meet the increased
labor costs of the Local 144 SEIU contract for the relevant
period involved.
At the hearing the State asserted that it erred by not including in its calculations, within its methodology, a disallowance related to "overstaffing."

The State estimated that dis-

allowance at approximately 4%, thereby reducing the entitlement
of the Home under the State's formula and methodology to somewhat more than 18%.

The State offered no probative evidence to

support its bare assertion that it had erred by not including
said disallowance

though it acknowledged that it had the neces-

sary information to make the correction

as early as last October

Despite the failure of the State to support its claim for
an "overstaffing disallowance" by the kind of probative evidence
required in an adversary proceeding, I am not prepared to dismiss or disregard that claim.

I accept the State's represent-

ation that it made the error, and I conclude that a disallowance
for "overstaffing" is warranted.

What I cannot accept, because

it is only an "estimate" and not supported by evidence, is the
State's claim that the disallowance is 4%.

The fact is that the

amount of the disallowance has not been adequately established
in this proceeding.

Under that circumstance, where the theory

of a disallowance for "overstaffing" is accepted, but the amount
is unproved, I deem it appropriate and proper for the Panel to
make an equitable determination of the amount of the disallowance

-3Accordingly, within and applying the State's methodology,
as accepted by the Home for this particular proceeding I conclude

4

the "overstaffing" disallowance should be in such amount as to
peg the "non-affordability" of the Home at -20%.

In short, for

this Home and this proceeding, and without a determination on
its validity one way or the other, the State's methodology with
an appropriate correction or amendment for an "overstaffing"
disallowance, as requested by the State (but not in the amount
asserted by the State) is applicable to the instant issue before
this Panel.
The Petitioner's request for a further increase in that
portion of the reimbursement rate related to labor costs to
compensate it for any agreement with Local 144 that would bring
its wages to parity with other homes or facilities paying the
full wage increase and the full wage scale of the contract, is
denied because such request or petition is premature.
The reference to "arbitration" in the memorandum of agreement between Maple Leaf Nursing Home and Local 144 (Petitioner's
Exhibit #4) does not mean an adjudication by the Labor Cost
Review Panel.

The Panel does not have the authority to determine

when and how the agreed upon wage increases will be effective
or "phased into" the collective agreement.

That question is

what is to be submitted to arbitration under the Memorandum, if
the Home and the Union cannot agree.

And it is to that that

the reference to "arbitration" in said Memorandum relates.
Hence until the questions of when and how the agreed upon
wage increases are to be integrated into the contract are decided,

-4either by agreement between the Home and the Union, or by
arbitration, there is no definitive "wage cost" with which the
Labor Cost Panel can deal and no basis for a petition for an
increase in the applicable part of the reimbursement rate to cover
any such cost.
Therefore it is manifestly premature for this Panel to even
consider whether it has the authority or jurisdiction to decide
whether adjustments in medicaid reimbursement rates should be
made to accommodate "parity" agreements or "parity" determinations

Eric J. Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL
Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of New Rochelle
Nursing Home

DECISION

and
The State of New York

The Undersigned, duly designated as the members of this Labor
Cost Review Panel, and having duly heard the proofs and allegations of the above named parties, renders the following
D E C I S I O N :
New Rochelle Nursing Home is awarded and
shall receive a total 15.66% increase in
the 1976 reported salaries and fringe
benefits as projected into 1978 in accordance with the trend factor developed to
establish the January 1, 1978 rates initally
issued on November 2, 1977, for the period
April 1, 1978 through December 31, 1978.
Subsumed within the aforesaid 15.66% is
the 6%% previously awarded in the prior
Decisions of the Panel.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

Chester E. Burrell
Concurring
Dissenting

-2-

DATED: January
1979
STATE OF New York )
COUNTY OF New York )ss' '
On this
day of January, 1979, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: January
1979
STATE OF New York )
COUNTY OF New York ) " "
On this
day of January, 1979, before me personally
came and appeared Marvin Neiman to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same

DATED: January
1979
STATE OF New York )
COUNTY OF New York )
On this
day of January, 1979, before me personally
came and appeared Chester E. Burrell to me known and known to
me to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of New Rochelle
Nursing Home

OPINION OF CHAIRMAN

and
The State of New York

Pursuant to the applicable Regulations, this proceeding deals
with the "hardship appeal" of New Rochelle Nursing Home.
A hearing was held on January 23, 1979 at which time represent
atives of the above named parties appeared and were afforded
full opportunity to offer evidence and argument and to examine
and cross-examine witnesses.
Without conceding its validity and without creating any
precedent for any other Home or facility, and because of its
severe economic difficulties, New Rochelle Nursing Home, hereinafter referred to as the "Home" accepted the State's methodology for determining its ability to pay the increased labor
costs of the Local 144 SEIU collective bargaining agreement for
the period of time covered by the instant petition.
Accordingly, on that basis, and limited to the Home and its
petition herein, I deem the State's methodology applicable to
and determinative of said petition.

-2-

It is undisputed that the methodology as promulgated by the
State, with an adjustment for a "ceiling disallowance" shows
that the Home has a -15.66% "non-affordability."

Or in other

words a 15.66% increase in the labor cost factor

of the

medicaid reimbursement rate would be needed to enable the Home
to meet the increased labor costs of the Local 144 SEIU contract
for the relevant period involved.
The Decision of the Panel directs an increase in that total
amount.

Eric J. Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc., On Behalf of Sands Point
Nursing Home

DECISION

and
The State of New York

The Undersigned, duly designated as the members of this
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties, renders the following
D E C I S I O N :
Sands Point Nursing Home is awarded and
shall receive a total 11.71% increase in
the 1976 reported salaries and fringe
benefits as projected into 1978 in accordance with the trend factor developed to
establish the January 1, 1978 rates initially
issued on November 2, 1977, for the period
April 1, 1978 through December 31, 1978.
Subsumed within the aforesaid 11.71% is the
6%% previously awarded in the prior Decisions
of the Panel.

Eric J. Schmertz
Chairman

Bartholemew J. Lawson
Concurring

William J. Gormley
Dissenting

-2-

DATED: February
1979
STATE OF New York )
COUNTY OF New York ) ' ' '
On this
day of February, 1979, before me
personally came and appeared Eric J. Schmertz to me known
and known to me to be the individual described in and who
executed the foregoing instrument and he acknowledged to
me that he executed the same.

DATED: February
1979
STATE OF New York )
COUNTY OF New York ) ''
On this
day of February, 1979, before me
personally came and appeared William J. Gormley to roe known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

DATED: February
1979
STATE OF New York ) .
COUNTY OF New York )
On this
day of February, 1979, before me
personally came and appeared Bartholomew J. Lawson to me known and
and known to me to be the individual described in and who
executed the foregoing instrument and he ackonwledged to me
that he executed the same.

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

Metropolitan New York Nursing
Home Association, Inc.
Petitioner
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of Sands Point
Nursing Home

OPINION OF CHAIRMAN

and
The State of New York

Pursuant to the applicable Regulations, this proceeding
deals with the

"hardship appeal" of Sands Point Nursing Home.

A hearing was held on February 6, 1979 at which time
representatives of the above named parties appeared and were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

Without conceding its validity and without creating any
precedent for any other Home or facility, and because of its
severe economic difficulties, Sands Point Nursing Home, hereinafter referred to as the "Home" accepted the State's methodology
for determining its ability to pay the increased labor costs of
the Local 144 SEIU collective bargaining agreement for the
period of time covered by the instant petition.

Accordingly, on that basis, and limited to the Home and
its petition herein, I deem the State's methodology applicable to
and determinative of said petition.

-2-

It is undisputed that the methodology as promulgated
by the State shows that the Home has an -11.71% "non-affordability.
Or in other words an 11.71% increase in the labor cost factor
of the medicaid reimbursement rate would be needed to enable
the Home to meet the increased labor costs of the Local 144 SEIU
contract for the relevant period involved.
The Decision of the Panel directs an increase in that
total amount.

Eric J. Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

•Metropolitan New York Nursing
Home Association, Inc.
Petitioner

I!
;: In The Matter of The Metropolitan
. New York Nursing Home Association
Inc., On Behalf of Sands Point
Nursing Home

DECISION

;s

and

The State of New York

The Undersigned, duly designated as the members of this
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties, renders the following
D E C I S I O N :
Sands Point Nursing Home is awarded and
shall receive a total 11.71% increase in
the 1976 reported salaries and fringe
benefits as projected into 1978 in accordance with the trend factor developed to
establish the January 1, 1978 rates initially
issued on November 2, 1977, for the period
April 1, 1978 through December'31, 1978.
Subsumed within the aforesaid 11.71% is the
6%% previously awarded in the prior Decisions
of the Panel.

BarthoAemew J. Lav/son
Concu/rine

William Jf Gormley /
Dissentig ^~^—
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DATED: February
1979
STATE OF New York )
COUNTY OF New York )
On this
day of February, 1979, before me
personally came and appeared Eric J. Schmertz to me known
and known to me to be the individual described in and who
executed the foregoing instrument and he acknowledged to
me that he executed the same.

DATED: February
1979
STATE OF New York )
COUNTY OF New York )
n

On this /
day of February, 1979, before me
personally came and appeared William J. Gormley to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

DATED: February
1979
STATE OF New York ) .
COUNTY OF New York ) ° ' '
On this
day of February, 1979, before me
personally came and appeared Bartholomew J.- Laws on to me known and
and known to me to be the individual described- in and who
executed the foregoing instrument and he ackonwledged to me
(
that he executed the same.

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

'Metropolitan New York Nursing
Home Association, Inc.
\

Petitioner

i
In The Matter of The Metropolitan
New York Nursing Home Association
Inc. On Behalf of Sands Point
Nursing Home

OPINION OF CHAIRMAN

and
The State of New York

Pursuant to the applicable Regulations, this proceeding i
deals with the

"hardship appeal" of Sands Point Nursing Home.

A hearing was held on February 6, 1979 at which time
representatives of the above named parties appeared and were
afforded full.opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

Without conceding its validity and without creating any
precedent for any other Home or facility, and because of its
severe economic difficulties, Sands Point Nursing Home, hereinafter referred to as the "Home" accepted the State's methodology
for determining its ability to pay the increased labor costs of
the Local 144 SEIU collective bargaining agreement for the
period of time covered by the instant petition.

Accordingly, on that basis, and limited to the Home and
its petition herein, I deem the State's methodology applicable to
|j

and determinative of said petition.

-2-

It is undisputed that the methodology as promulgated
by the State shows that the Home has an -11.71% "non-affordability."
Or in other words an 11.71% increase in the labor cost factor
*

of the medicaid reimbursement rate would be needed to enable

t

the Home to meet the increased labor costs of the Local 144 SEIU ,
contract for the relevant period involved.

The Decision of the Panel directs an increase in that
total amount.

Eric/J. Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

METROPOLITAN NEW YORK NURSING HOME
ASSOCIATION, INC.
Petitioner
In The Matter of The Metropolitan New
York Nursing Home Association, Inc.;
the Guild of New York Nursing Homes
and Health Related Facilities and various
Independent Residential Health Care
Facilities

DECISION

and
THE STATE OF NEW YORK

The Undersigned duly designated as the Members of this Labor
Cost Review Panel, and having duly heard the proofs and allegations of the above named parties, renders the following DECISION:
The State's motion to remove Rego Park,
Golden Gate and Van Doren Nursing Homes
from the coverage and applicability of
the Panel's earlier Decisions granting
the "6%% increase", is denied.
However the State may adjust the effective date(s) of that reimbursement rate
increase to coincide with the effective
date(s) of the wage increase(s) required
of those Homes.
This is all subject to the other relevant
conditions of the Panel's prior Decisions.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

Chester E. Burrell
Dissenting

-2DATED: March
1979
STATE OF New York )sg .
COUNTY OF New York )
On this
day of March, 1979 before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED:
March
STATE OF New York
COUNTY OF

1979
)
) &" :

On this
day of March, 1979 before me personally came
and appeared Marvin Neiman to me known and known to me to be the
individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED:
March
1979
STATE OF New York ) .
COUNTY OF New York )
On this
day of March, 1979 before me personally came
and appeared Chester L. Burrell to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

METROPOLITAN NEW YORK NURSING HOME
ASSOCIATION, INC.
Petitioner
In The Matter of the Metropolitan New
York Nursing Home Association, Inc.;
the Guild of New York Nursing Homes and
Health Related Facilities and various :
Independent Residential Health Care
Facilities

OPINION
of
CHAIRMAN

and
THE STATE OF NEW YORK

The State seeks the removal of three Homes, Rego Park,
Golden Gate and Van Doren, from the coverage and applicability
of the Panel's prior Decisions awarding a total of 6%% increase
in the labor cost component of the medicaid reimbursement rate
for the period April 1, 1978 through March 31, 1979.
The legal principles of waiver and estoppel are so well
established and justified in our adjudicatory system that they
may not be ignored where applicable.

They pertain to the instant

proceeding.
It cannot be seriously disputed that from the outset of the
work of this Labor Cost Review Panel in May, 1978, pursuant to
the agreements establishing the panel, and as reflected in the
first and subsequent petitions of the Petitioners, said Petitioners
represented not just the members of the Metropolitan New York
Nursing Home Association, but also members of the Guild, and
unaffiliated independent homes and facilities in contract with
Local 144 SEIU and those bound to other collective agreements
"in tandem" with the Local 144 contract.

-2The Petitioner has established to my satisfaction that at
the time the original petition for a rate increase was filed, it
was duly authorized to represent Rego Park, Golden Gate and Van
Doren Nursing Homes.

That those three nursing homes may have

filed separate petitions sometime later cannot be construed,
standing alone, as a revocation of the authority given to and
exercised by the Petitioner.

Rather, I conclude that the later

separate petitions were submitted to ensure that their applications for rate increases would be heard and decided by a Labor
Cost Review Panel.

Most significantly, the Petitioner herein

has shown, without contravention and in response to the State's
challenge to its authority to represent these three homes that at
the present, as before, it is authorized to represent those Homes
The Decisions of the Panel of May 10 and August 4, 1978 were,
by their terms applicable to "all the Homes and facilities represented by the Petitioner herein and under the jurisdiction of
the Labor Cost Review Panel."

So, as early as almost a year ago,

the State was on notice that the rate increase awarded by the
Panel would obtain to a broad based group of homes and facilities
In the Panel's Decision of November 15, 1978, which dealt with
the question of whether certain homes and facilities which had
not been accorded by the State the initial 370 and 2% rate increases^ were to be included in our Decision directing those
increases, we stated (in confirmation of an earlier letter ruling
by the Chairman in response to the same question.)
"....taken together the intent
import of the two Decision of
Cost Review Panel is that all
and facilities represented by

and
the
the
the

legal
Labor
Homes
Petitioner

-3herein, and under the jurisdiction of
of the Labor Cost Review Panel have
each been awarded an aggregate 5% increase...." (emphasis added).
Most importantly, we went on to say in that Decision
"So that there is no misunderstanding, we
attach hereto and make a part hereof
as Exhibit "B", a list of all the Homes
and facilities represented by the
petitioners and under the jurisdiction
of this Labor Cost Review Panel."
Exhibit "B" contained the names of Rego Park, Golden Gate
and Van Doren.
Significantly, the list of homes and facilities in Exhibit
"B" was the product of mutual agreement between the Petitioner
and the State.

When, shortly before the foregoing Decision, the

State first inquired about which homes and facilities the
Petitioner represented, the Chairman directed the Petitioner to
submit a list of who it represented to the State, for the State's
review and understanding.

It was clearly understood that the

list was to be mutually agreed upon, and that it would be made
a part of subsequent Decisions of the Panel, and that it would
inclusively constitute the homes and facilities covered by the
Petitioner to and before this Labor Cost Review Panel.

The

parties were instructed that disputes or disagreements over the
make-up of the list were to be submitted to the Panel for rulings
The State had ample opportunity to study and consider the list
as submitted to it by the Petitioner.

No disputes or disagree-

ments over its scope or coverage were raised.

Thereafter, that

list became Exhibit "B" in the two November Decisions of the Panel
Following rendition of the first November 15, 1978 Decision,
including Exhibit "B", no objection was raised by the State to

-4any of the Homes listed on that Exhibit.

Therafter, later the

same month the Panel issued a further Decision (adding the final
l%7o to the prior awarded increases, making a total of 6^7o) . We
stated:
"
based on this Decision and our
Decisions of May 10, August 4 and November
15, 1978 each of the Homes and facilities
represented by the Petitioner herein, under
the jurisdiction of this Labor Cost Review
Panel and as listed in Exhibit "B" in our
Decision of November 15, 1978 are awarded
and shall receive a total 6%7, increase...."
(emphasis added)
Again Exhibit "B" was incorporated by express reference;
again it included the three Homes that are the subject of this
proceeding; and again there was no objection from the State.
Not until around January, 1979 did the State first question
the inclusion of the Rego Park, Golden Gate and Van Doren Homes.
I am constrained to conclude and rule that by failing to act or
object on those several earlier occasions when it had full notice
and knowledge, the State has effectively waived any such objections
and is estopped from objecting now.
The reasons and justification for the universal acceptability
and use of the principles of waiver and estoppal are so well
known to counsel as to make an explanation herein

superfluous.

The same is true, I might add with regard to the principle of
functus officio, also relevant hereto.
Lest the foregoing be too narrow a disposition of this case,
I have also concluded that the three Homes, under contract to
Local 1115, agreed to wage increases modeled after and
sufficiently similar to those of the Local 144 contract as to
be "in tandem" therewith,.within the authority of this Labor
Cost Review Panel.

Differences in "fringe benefits" are

-5-

immaterial, inasmuch as the Panel presently is considering only
the increased costs of wages.

That the wage increases are

effective at times different from the Local 144 contract means
only,as contemplated by 86-2.14 subdivision (g)(ix) of the
Regulations, that the effective date of the reimbursement rate
increase should and may be adjusted to coincide therewith (and
our Decision shall so provide), but does not mean that the
substantive wage terms are not substantially "in tandem."

The

dictionary definition of "tandem" is not "precisely the same",
but rather
"one following or behind the other"
(emphasis added)
Based on the record, I am satisfied that the wage portion
of the Local 1115 contract with these three Homes was not only
based substantially on the wage settlement of the Local 144
contract, but "followed" it, in a tandem fashion.
For the foregoing reasons the State's motion to remove the
Rego Park, Golden Gate and Van Doren Nursing Homes from the
Panel's "6%% Decision" is denied.

As contemplated by the

Regulations, the State may adjust the effective date(s) of that
increase to coincide with.the.effective date(s) of the wage
increases required of those Homes.

Dated: March

1979

Eric J. Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

GREATER NEW YORK HEALTH CARE FACILITIES
ASSOCIATION, INC. (formerly Metropolitan
New York Nursing Home Association, Inc.);
on Behalf of Cliffside Nursing Home et al
Petitioner
In The Matter of The Greater New York
Health Care Facilities Association, Inc.;
the Guild of New York Nursing Homes and
Health Related Facilities and various
Independent Residential Health Care
Facilities
and

DECISION

THE STATE OF NEW YORK
The Undersigned, duly designated as Members of this Labor
Cost Review Panel, and having duly heard the proofs and allegations of the above named parties, renders the following DECISION
1. As the State's claim that Cliffside Nursing
Home has received a "windfall profit" from
the "6% per cent increase" in the labor cost
component in the Medicaid reimbursement rate
as awarded by previous Decisions of this Panel
is based nn the State's methodology for calculating revenue and costs for the relevant
period in 1978, and as the same methodology
has been applied by the State to the other
Homes and facilities which the State contends
have received "windfall profits" from the same
"6% per cent increase" Decision, the validity
of the State's methodology as applied to all
these so-called "windfall profit" Homes and
facilities is per force placed in dispute in
this proceeding.
2. This Decision therefore is applicable not just
to Cliffside Nursing Home but to all other
Homes and facilities which are subject to
previously filed appeals to this Panel by the
State which seek recoupment of all or part of
the previously awarded "6% per cent increase."
3. The Opinion of Panel member Burrell that affordability should be measured by comparing 1978
revenues against 1978 costs is a theory not

-2properly before this Panel. It was raised
for the first time during the executive
session of the Panel after the adversary
hearings were completed. It was not advanced
by the State in the course of the hearings
and therefore was not subject to adversary
contestation or ajudicatory scrutiny.
4. Standing alone, the State's methodology in
determining the 1978 revenues and costs as
presented in this case, appears to be arithmetically, conceptually and technically
accurate.
5. However, a portion of that methodology, namely
the calculation of affordability based on the
1977 costs as trended, is barred by an external
bi-lateral agreement which takes the form of an
exchange of letters between the then Commissioner
of Health and the Executive Director of the then
Metropolitan New York Nursing Home Association,
Inc. The respective paragraphs 6 of both Mr.
Lawson's letter of May 2, 1977 and Commissioner
Whelan's response of May 20, 1977, set forth
an agreement that the reduction in labor costs
resulting from the 1977 collective bargaining
agreement was not to be recaptured by the State.
For the State to now base its calculation of
costs on the 1977 agreement and to use those
reduced costs in determining the affordability
of the Homes and facilities to meet the 1978
labor costs, is to recapture from the 1978 rate
(as increased by the prior Decisions of this
Panel) the very savings or reductions in labor
costs effectuated by the 1977 collective agreement,
6. Accordingly the State's reliance on the 1977
labor costs as reflected by the 1977 collective
bargaining agreement as the basis for determining affordability, is barred by the bi-lateral
agreement reached by Commission Whelan and Mr.
Lawson. Hence, as to Cliffside Nursing Home and
all other appealed "windfall profit Homes and
facilities", the State is unable to show that
our previous "6% per cent increase" Decision
generated windfall profits to those Homes and
facilities. Therefore the State's appeals in
those cases are denied.
7. Based on the foregoing, together with our previous
Decision which increased the labor cost component

-3of the Medicaid reimbursement rate by 6% per
, cent for the period of April 1, 1978 through
March 31, 1979, all the Homes and facilities
represented by the petitioner herein and under
the jurisdiction of this Labor Cost Review
Panel have been awarded a proper and adequate
reimbursement rate to cover the increased
labor costs of the Local 144 collective bargaining agreement for the period April 1, 1978
through March 31, 1979. That being so the
State need not grant to said Homes and facilities
the "retroactive trend factor adjustment" for
the relevant period 1977-1978. Not only does
this Decision make that payment to any and all
of the Homes unnecessary, but that payment or
trend factor adjustment would constitute a
measure of "windfall profit."
8. Additionally, based on previous Decisions and
understandings, the Panel will neither accept
nor consider any hardship appeals from any of
the members of the Association for the period
April 1, 1978 through March 31, 1979.
9. Also, the Panel will neither accept nor consider
any petitions from the petitioner for Homes and
facilities it represents and/or from Homes and
facilities under the jurisdiction of this Labor
Cost Review Panel regarding any other increased
labor costs under the Local 144 collective bargaining agreement for the period April 1, 1978
through March 31, 1979.

Eric J/ Schmertz
Chairolan

Marvin Neiman
Concurring in nos. 1,2,
3,4,5,6,7,8,9 above
Dissenting from nos. 1,
2,3,4,5,6,7,8,9 above

Chester E. Burrell
Concurring in nos. 1,2,
3,4,5,6,7,8,9 above
Dissenting from nos. 1,
2,3,4,5,6,7,8,9 above

-4DATED: April 26, 1979
STATE OF New York )sg .
COUNTY OF New York ) " * "
On this twenty-sixth day of April, 1979, before me
personally came and appeared Eric J. Schmertz to me known
and known to me to be the individual described in and who
executed the foregoing instrument and he acknowledged to me
that he executed the same.

DATED: April 26, 1979
STATE OF New York )
COUNTY OF New York )
On this twenty-sixth day of April 1979,
personally came and appeared Marvin Neiman to
known to me to be the individual described in
the foregoing instrument and he acknowledged
executed the same.

before me
me known and
and who executed
to me that he

DATED: April 26, 1979
STATE OF New York )
COUNTY OF New York )
On this twenty-sixth day of April, 1979, before
personally came and appeared Chester E. Burrell to me
and known to me to be the individual described in and
executed the foregoing instrument and he acknowledged
that he executed the same.

me
known
who
to me

E R I C J. SCH M E R T Z

P. C.

CHANIN BUILDING

132 EAST 42ND 'STREET
NEW YORK, N. Y. IOOI7

HOFSTRA UNIVERSITY SCHOOL OF LAW
HEMPSTEAD, NEW YORK U55O

12I2> 662-5980

(516) 56C-36O7

April 30, 1979

Mr, Chester E. Burrell
Office of Health Systems Management
Department of Health
State of New York
The Gov. Nelson A. Rockefeller
Empire Plaza
Albany, New York 12237
Mr. B ar t ho1omew •JT , Laws on
Executive Director
Greater New York Health Care Facilities
2 Dag Hammarskjold Plaza
New York, New York 10017
Mr. Marvin Neiman
1616
49th Street
Brooklyn, New York

11204

Gentlemen:
The Labor Cost Review Panel Decision of April 26, 1979
regarding "windfall profit" appeals should be adjusted and clarified
as follows:
The date of "March 31, 1979" in the third
line of page 3 (If7) should be December 31,
1978.
The reference to the "retroactive trend factor
adjustment" in 1f7, line 12 on page 3 means the
"labor cost component of the retroactive trend
factor."
ery trtfly yours,

EJS:hls

Eric J/ Schmertz
Chairman

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL

GREATER NEW YORK HEALTH CARE FACILITIES
ASSOCIATION, INC., on behalf of its
Members
Petitioner
DECISION

and
THE STATE OF NEW YORK

The Undersigned, duly designated as Members of this
Labor Cost Review Panel, and having duly heard the proofs
and allegations of the above named parties make the following
DECISION:
Subject to appeals on the grounds of "windfall profits" or "hardship" under the same
procedures previously set and implemented by
the Panel, and subject to appeals related to
other applicable increased labor costs if any,
the Homes and facilities represented by the
Petitioner herein and under contract to Local
144 SEIU shall receive a 5 per cent increase
in the labor cost component of the medicaid
reimbursement rate for and applicable to the
period April 1, 1979 through December 31, 1979.
The same shall apply to those Homes and
facilities represented by the Petitioner
herein under contract with Local 1115, "in
tandem" with the Local 144 contract, except
that the rate increase shall be for and applicable
to the relevant period of the 1979 wage increase
under that contract.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

Chester E. Burrell
Dissenting

NEW YORK STATE DEPARTMENT OF HEALTH
OFFICE OF HEALTH SYSTEMS MANAGEMENT
LABOR COST REVIEW PANEL
GREATER NEW YORK HEALTH CARE FACILITIESr
ASSOCIATION, INC., on behalf of its
,
Members
(
i
Petitioner
'
'
and
'
i
THE STATE OF NEW YORK
'

OPINION OF
CHAIRMAN

The Petitioner seeks, on behalf of the Homes and facilities
it represents under contract with Local 144 SEIU, an increase in
the labor component of the Medicaid reimbursement rate for the
period April 1, 1979 through December 31, 1979 (and for a different period for its Members under contract with Local 1115, in
tandem), to cover the increased wage costs of those collective
bargaining agreements for those relevant periods„
The Petitioner asserts that it has "zero affordability"
to pay the increased labor costs.

The State contends that many,

if not most of the Homes and facilities have an affordability
to pay the 1979 rates as a consequence at least of the "6% per
cent increase" in the 1978 rate previously granted by this Panel.
Neither side has presented a probative case on the question
of affordability.

The State is unable to apply its methodology

to the Homes and facilities until several weeks from now, at the
earliest, when the 1978 cost figures will first be available.
However the Petitioner offered documents and testimony designed
to show that the increased wages effective April 1, 1979 represent
a 6.7 per cent cost increase.

The State offered documents and

testimony that that wage increase represented only a 4.40 per cent

-2-

cost increase.
But the record before the panel remains incomplete on the
matter of the application and validity of the State's methodology
in determining the 1979 revenues and costs, and on the question
of the affordability or non-affordability of the Homes and
facilities to pay the increased labor costs of the collective
agreement.
Of course the Employers should pay the wage increase if
they can, and the employees are entitled to the wage increases
when due, for services rendered. While the former, concerning
ability to pay, remains in dispute, the latter, namely the entitlement of the employees to the wage increase, is manifestly
compelling.

For the employees of the overwhelming bulk of the

Industry, a wage increase was due effective April 1, 1979 under
the Local 144 contract.

To date, except for possible isolated

instances, that wage increase has not been paid.

The Homes and

facilities assert a financial inability to make the payment . As
a consequence it has been reported that some work stoppages have
occurred and others appear imminent.

Work stoppages in this

Industry have an immediately adverse and potentially devastating
effect on the elderly residents and patients of the Homes and
facilities affected.

The timely implementation of the negotiated

provisions of the collective bargaining agreement and the actions
of this Labor Cost Review Panel on an integrated basis, were both
designed as part of the settlement of the strike of a year ago to
maintain industrial peace in this Industry for the three year
period of the current collective bargaining

agreement.

-3Accordingly I deem it necessary that a rate increase be
granted in this Decision, subject, as before, to full recoupment
by the State in cases of "windfall profits" and to appeals for
further increases in cases of "hardship."

Also, as other labor

costs under the contract, such as certain fringe items remain to
be determined by arbitration, appeals will be entertained relating to other increased labor costs if any, during the period
April 1, 1979 through December 31, 1979 (and for the correspondingly different relevant period for the Local 1115 Homes and
facilities in tandem. )

DATED: May 7, 1979

Eric J. Schmertz
Chairman

-2DATED: May 7, 1979
STATE OF New York )ss .
COUNTY OF New York )
On this seventh day of May, 1979, before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED May
1979
STATE OF NEW YORK )ss.:
COUNTY OF New York )
On this
day of May, 1979, before me personally came
and appeared Marvin Neiman to me known and known to me to be the
individual described in and who executed the foregoing instrument
and he acknowledged to me that he executed the same.

DATED: May
1979
STATE OF New York ),
COUNTY OF New York )'
On this
day of May, 1979, before me personally
came and appeared Chester E. Burrell to me known and known to
me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he executed
the same.

LABOR COST REVIEW PANEL

GREATER NEW YORK HEALTH CARE
FACILITIES ASSOCIATION
Petitioner

AWARD

and
STATE OF NEW YORK

The Undersigned, duly designated as the Members of the
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties, make

the following

AWARD:
Green Park Care Center is covered by
and entitled to the provisions of the
Labor Cost Review Panel's "1978 6% per
cent Award" and its "1979 5 per cent
Award." Accordingly the State is directed
to increase the labor cost component of
the medicaid reimbursement rate of the
Center by 6% per cent for the period
April 1, 1978 through December 31, 1978,
and the State is directed to increase the
labor cost component of the Center's medicaid reimbursement rate by 5 per cent for
the period April 1, 1979 through December
31, 1979, subject to the conditions set
forth in that latter Decision by this Panel.
Awards on other issues submitted at the June
26, 1979 hearing will be issued by the Panel
in the near future.

Eric J. Schmertz
Chairman

Meyer Temkin
Concurring

William Gormley
Dissenting From
Paragraph 1 above
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DATED: August 10, 1979
STATE OF New York )ss .
COUNTY OF New York )
On this tenth day of August, 1979 before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED:
STATE OF New York )
COUNTY OF New York ) S " "
On this
day of
August, 1979 before me personally
came and appeared Meyer Temkin to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED:
STATE OF New York )gg .
COUNTY OF New York )
On this
day of August, 1979 before me personally
came and appeared William Gormley to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

LABOR COST REVIEW PANEL

GREATER NEW YORK HEALTH CARE
FACILITIES ASSOCIATION
Petitioner

OPINION OF CHAIRMAN

and
STATE OF NEW YORK

Among the issues presented to the Labor Cost Review Panel
at its hearing on June 26th, 1979, and decided herein, is the
question whether Green Park Care Center (hereinafter referred to
as the "Center") is covered by and entitled to the provisions of
the "1978 6% per cent" and the "1978 5 per cent" Awards of the
Pane 1.
At the hearing representatives of the State and the
Petitioner appeared and were afforded full opportunity to offer
evidence and argument and to examine and cross-examine witnesses.
A stenographic record was taken.

Subsequent to the hearing the

Chairman conferred with the State and Petitioner designees to
the Panel.
I find that pursuant to the applicable regulations, the
Center negotiated and signed a multi-year collective bargaining
agreement with Local 144 SEIU, the terms and conditions of which
are substantively comparable to the industry-wide contracts
negotiated between Local 144 and other Homes and facilities
represented by the Petitioner.

During the relevant period in

1978 the contract between the Center and Local 144 specifically
covered employees in the licensed practical nurse classification,
with wages and wage increases equivalent to the other comparable
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contracts in the industry.

Also, during the same relevant period

in 1978, the Center granted wage increases to

its blue collar

workers substantively comparable to and hence in tandem with
the wages under the Local 144 contracts covering blue collar
workers at other Homes and facilities.
For the relevant period in 1979, and thereafter until the
contract expiration in 1981, the collective bargaining agreement
between the Center and Local 144 covers both nurse and blue
collar classifications under the same terms and conditions and
with the same wage increases as the "master" industry-wide
contracts between Local 144 and the Petitioner's members.
Accordingly it is my determination that the Center has met
the essential conditions for inclusion under the jurisdiction of
this Labor Cost Review Panel and has established its eligibility
and economic legitimacy for receipt of the benefits of the two
aforementioned Awards, subject to the effective conditions thereof.
With that finding, under that particular circumstance,
and in this particular case, I deem as ministerial and hence indeterminative the disputed question of whether the Petitioner
filed on behalf of the Center a petition for review of the Center
medicaid reimbursement

rate, following the establishment of this

Labor Cost Review Panel and at the outset of its jurisdiction on
that issue.

Therefore I find it unnecessary to resolve that

disagreement between the State and the Petitioner.

In any event

and additionally, the evidence on that question is offsetting

-3and therefore inconclusive one way or the other,

Eric J. Schmertz
Chairman

August 10, 1979

LABOR

COST

REVIEW

PANEL

GREATER NEW YORK HEALTH CARE
FACILITIES ASSOCIATION
Petitioner

A W A R D

and
STATE OF NEW YORK

The Undersigned, duly designated as the Members of the
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties, make the following AWARD
on the remaining issues submitted at the June 26th, 1979 hearing
of the Panel:
1. The petitions of Maple Leaf, New Rochelle
and Sands Point Nursing Homes for amendments
of their respective 1978 "Hardship Decisions"
previously rendered by the Panel, to extend to
and through the period January through March
1979, are granted.
It is our judgement that as those Homes
were eligible for and financially needed the
increased reimbursement rates awarded in those
Decisions for the period April 1, 1978 through
December 31, 1978 to meet increased labor costs^
the same eligibility and financial need continued
for the months January, February and March, 1979.
This Award is rendered at this time rather
than dealt with in any regular 1979 petitions by
the Homes because of our determination that the
increased reimbursement is of a continuing and
immediate need. The Homes are reminded however,
that by doing so, any subsequent regular petition
for the year 1979 may not include a claim for reimbursement for the labor costs of and during those
three months.
2(a) The petition of Queens-Nassau Nursing Home
that the Panel direct the State to consider in
the Home's costs and affordability calculations,
the increased labor costs which the Home incurred
and paid during the period January through March
1978, is denied. The Panel's jurisdiction over the
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labor costs of collective bargaining agreements
began April 1, 1978 and it has no authority to
consider contracts or provisions of collective
bargaining agreements prior to that date.
2(b) However, effective April 1, 1978, the State
shall take into consideration in calculating the
Home's labor costs and affordability the total
statutorily covered labor costs the Home is and
was obligated to pay on and from that date. That
would include costs in effect on April 1, 1978
which had their origins during the period January
through March 1978.
3(a) The petition of Rockaway
coverage under the '1978 6% per
the "1979 5 per cent" Award is
documented in the record to be
time.

Care Center for
cent" Award and
not sufficiently
determined at this

3(b) The Panel reserves the right of Rockaway Care
Center to re-petition and to present an evidentiary
case in support of that petition.
3(c) Likewise the Panel reserves the right of the
State to oppose on the merits, any such subsequent
petition by Rockaway Care Center.

Eric J. Schmertz
Chairman

Bartholomew J. Lawson
(For Rockaway Care Centeir)
Concurring on #3b above
(concurring)(dissenting)
3a above
(concurring)(dissenting)
3c above

Meyer Tempkin
Concurring on #1 above
Concurring on #2b above
Dissenting from #2 a
above
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William Gormley
Dissenting from #1 above
Concurring on #2a above
Dissenting from #2b above
Concurring on #3a above
(concurring)(dissenting)
from #3b above
Concurring on #3c above
DATED: August 13, 1979
STATE OF New York )
COUNTY OF New York ) S * "
On this thirteenth day of August, 1979 before me personall
came and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: August
1979
STATE OF New York )
COUNTY OF New York )
On this
day of August, 1979 before me personally
came and appeared Bartholomew J. Lawson to me known and known to
me to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: August
1979
STATE OF New York v)S S •.
•
COUNTY OF New York )
On this
day of August, 1979 before me personally
came and appeared Meyer Tempkin to me known and known to me to be
the individual described in and who executed the foregoing instrument
and he acknowledged to me that he executed the same.

DATED: August
1979
STATE OF NEW York )c c •
COUNTY OF New York ) b b « On this
day of August, 1979 before me personally came
and appeared William Gormley to me known and known to me to be the
individual described in and who executed the foregoing instrument
and he acknowledged to me that he executed the same.

LABOR COST REVIEW PANEL

Greater New York Health Care
Facilities Association, on
behalf of Hillside Nursing
Home and Kings Terrace Nursing
Home

AWARD

Petitioner

-and
State of New York

On August 21, 1979 the Undersigned, duly designated members
of the Labor Cost Review Panel considered the petitions of the
above named Homes for coverage by and under the provisions of
the Panel's "1978

6% per cent Award" and its "1979

5 per cent

Award."
We find that pursuant to the applicable regulations, the
above named Homes negotiated and signed multi-year collective
bargaining agreements with Local 144 SEIU, the terms of which are
substantively comparable to the industry-wide contracts negotiated
between Local 144 and other Homes and facilities represented by
the Petitioner.

These contracts cover the relevant requisite

periods in the years 1978 and 1979, and continue thereafter until
expiration in 1981.

The wage increases therein are equivalent to

those under the "master" industry-wide contracts between Local 144
and the Petitioner's members.
Accordingly, the above named Homes are found to be similarly
situated to Green Park Care Center, concerning which we previously
rendered an Award and for the relevant reasons set forth in that
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Award have met the essential conditions for inclusion under the
jurisdiction of this Labor Cost Review Panel and have establishec
their eligibility and economic legitimacy for receipt of the
benefits of the two aforementioned Awards subject to the effectiv
conditions thereof:
Therefore the State is directed to increase
the labor cost components of the medicaid
reimbursement rates for both Hillside Nursing
Home and Kings Terrace Nursing Home by 6% per
cent for the period April 1, 1978 through
December 31, 1978; and the State is directed
to increase the labor cost components of the
medicaid reimbursement rates of both said
Homes by 5 per cent for the period April 1,
1979 through December 31, 1979, subject to
the conditions set forth in that latter Decision
by this Panel.

Eric J. Schmertz
Chairman

Bartholomew J. Lawson
Concurring

William Gormley
Dissenting
DATED: August 23, 1979
STATE OF New York )ss .
COUNTY OF New York )
On this twenty-third day of August, 1979 before me personally came and appeared Eric J. Schmert to me known and known to
me to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the
same.
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DATED: August 23, 1979
STATE OF New York )
COUNTY OF New York ) " "
On this twenty-third day of August, 1979, before me personally came and appeared Bartholomew J. Lawson to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

DATED: August
STATE OF New York
COUNTY OF

1979
)
' oq •
)B& . .

On this
day of August, 1979, before me personally
came and appeared William Gormley to me known and known to me to
be the individual described in and who executed the aforementioned
instrument and he acknowledged to me that he executed the same.

LABOR COST REVIEW PANEL

Greater New York Health Care
Facilities Association; on
behalf of its members under
collective bargaining agreements
with Local 1199

RULING

Petitioner
-andThe State of New York

The Undersigned, duly designated as the members of the
Labor Cost Review Panel, having duly heard the legal arguments
of the above named parties, make the following Ruling on the
jurisdictional issue raised at the hearing of September 13, 1979
This Labor Cost Review Panel has jurisdiction over those Homes and facilities
which are members of the Greater New York
Health Care Facilities Association and
which are signatories to collective bargaining agreements with Local 1199, provided
said collective bargaining agreements are
"in tandem" with or "affected by"(^the
agreement(s) between Local 144 and the
members of the Association in contract
with said Local 144 pursuant to the Regulations applicable to the Labor Cost Review
Pane1.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

William Gormley
Dissenting
Concurring

(1) See the first sentence of the second paragraph of the State's
memorandum dated September 18, 1979.
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DATED: September 24, 1979
STATE OF New York )
COUNTY OF New York )S S > :
On this twenty-fourth day of September, 1979 before me
personally came and appeared Eric J. Schmertz to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

DATED: September
STATE OF New York
COUNTY OF

)ss
)

1979
.

On this
day of September, 1979 before me
personally came and appeared Marvin Neiman to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

DATED: September
STATE OF New York
COUNTY OF

1979
)gg .
)

On this
day of September, 1979 before me
personally came and appeared William Gormley to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same.

LABOR COST REVIEW PANEL

Greater New York Health Care Facilities
Association, on behalf of Bainbridge
Nursing Home, East Haven Health Related
Facility, Fairview Nursing Home, Hollis
Park Gardens Nursing Home, Queens-Nassau
Nursing Home, Kingsbridge Heights Manor,
Sands Point Nursing Home, Maple Leaf
Nursing Home, New Rochelle Nursing Home,"
Friedwald House, Mosholu Parkway Nursing
Home, Florence Nightingale Nursing Home,
University Nursing Home, Flushing Manor
Care Center, and Rockaway Care Center,

AWARD

PETITIONER

-andState of New York

On September 10, 1979 the Undersigned members of the Labor
Cost Review Panel considered the petitions of the above named
Homes and facilities for coverage by and under the provisions of
the Panel's 1979 "5 per cent Award" and/or its 1978 "6% per cent
Award."
We find that under the facts and the applicable regulations,
the above named Homes and facilities have met the essential conditions for inclusion within the jurisdiction of this Labor Cost
Review Panel, and have established their eligibility and economic
legitimacy for receipt of the benefit of either or both of the
aforementioned Awards as respectively petitioned, and as particularized below, subject to the effective conditions thereof:
Therefore the State is directed to increase
the labor cost components of the medicaid
reimbursement rates by 5 per cent for the
period April 1, 1979 through December 31,
1979, subject to the conditions set forth

-2in that Decision by this Panel, of the
following Homes and facilities:
Bainbridge Nursing Home, East Haven
Health Related Facility, Fairview
Nursing Home, Hollis Park Gardens
Nursing Home, Queens-Nassau Nursing
Home, Kingsbridge Heights Manor, Sands
Point Nursing Home, Maple Leaf Nursing
Home, New Roche lie Nursing Home, Friedwald
House, Mosholu Parkway Nursing Home,
Florence Nightingale Nursing Home and
University Nursing Home.
The State is directed to increase the labor
cost component of the medicaid reimbursement
rate by 6% per cent for the period April 1,
1978 through December 31, 1978, and by 5 per
cent for the period April 1, 1979 through
December 31, 1979, subject to the conditions
set forth in that latter Decision by the Panel,
of:
Flushing Manor Care Center
The State is directed to apply the Panel's
'1978 6k per cent Award" and its "1979 5 per
cent Award" to:
Rockaway Care Center
The State shall increase the labor cost component
of the medicaid reimbursement rate of said facility
pursuant to said Awards, consistant with the dates
of the applicable wage increases in the collective
bargaining agreement between said facility and
Local 1115.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

William Gormley
Dissenting

-3DATED: September
1979
STATE OF New York )gs .
COUNTY OF New York )
On this
day of September, 1979, before me personally appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: September
STATE OF New York
COUNTY OF

1979
)
)S S " "

On this
day of September, 1979 before me personall
came and appeared Marvin Neiman to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: September
STATE OF New York
COUNTY OF

1979
)Q Q "
) '•

On this
day of September, 1979 before me personally came and appeared William Gormley to me known and known to
me to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the
same.

LABOR COST REVIEW PANEL

Greater New York Health Care
Facilities Association, Inc.
on behalf of Kingsbridge
Heights Manor
Petitioner

AWARD

-andThe State of New York

The "hardship" appeal of Kingsbridge Heights Manor
was heard by the Panel on October 3 and October 9,

1979.

The Panel met in executive session on October 25, 1979„
Based on the evidence and testimony, particularly
Petitioner's Exhibit A (K) and State's Exhibit I (K) and
with appropriate consideration of the applicable portion
of the Panel's 1979 "5%" Award received by Kingsbridge
Heights Manor, we find a shortfall in the amount of

8.22%

between the petitioned for labor costs and the amount of the
labor cost component of the medicaid reimbursement rate of
said
31,

facility, for the period April 1, 1979 through December
1979.
Therefore the State is directed to increase the labor

cost component of the medicaid reimbursement rate of
Kingsbridge Heights Manor by 8.22% for the period April 1,
1979 through December 31, 1979.

The period January through

March 1980 shall be considered in and as part of any proper
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petition by said facility for the year 1980,

DATED: November 5, 1979
STATE OF New York )
COUNTY OF New York )

Eric J. Schmertz
Chairman

On this fifth day of November, 1979, before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: November
STATE OF New York
COUNTY OF

1979

Marvin Neiman
Concurring

On this
day of November, 1979 before me personally
came and appeared Marvin Neiman to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: November
STATE OF New York
COUNTY OF

1979

William Gormley
Dissenting
Concurring

On this
day of November, 1979 before me personally
came and appeared William Gormley to me known and known to me
to be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

LABOR

COST

REVIEW

PANEL

Greater New York Health Care
Facilities Association, On
Behalf of Haven Manor Health
Related Facility and Woodhull
Care Center
AWARD
Petitioner
and

The

STATE

OF

NEW YORK

The Undersigned, duly designated as the Members of the
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties makes the following AWARD
Based on the substantive matters within the
Panel's jurisdiction, and pursuant to the
stipulations of the parties with regard thereto, the Local 1199 contracts with Haven Manor
Health Related Facility and Woodhull Care Center
are "in tandem" with and/or "affected by" the
Local 144-Industry Agreement. Accordingly, the
State is directed to grant to Haven Manor and
Woodhull the benefits of the Panel's 1978 6^
per cent Award and its 1979 5 per cent Award,
subject to the applicable conditions thereof.
The State may implement said Awards consistent
with the dates of the wage increase in the contracts between Local 1199 and said Homes and
consistent with the durations of said contracts.

Eric J. Schmertz
Chairman

Marvin Neiman
Concurring

William GormTey
Dissenting

DATED: December 21, 1979
STATE OF New Yos?k ) s s > .
COUNTY OF New York )
On this 21st day of December, 1979, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

DATED: December
1979
STATE OF New York )
COUNTY OF
) '"
On this
day of December, 1979, before me personally
came and appeared Marvin Neiman to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same,

DATED: December
STATE OF New York
COUNTY OF

1979
)
.
) '"

On this
day of December, 1979, before me personally came
and appeared William Gormley to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

LABOR

COST

Greater New York Health Care
Facilities Association, On
Behalf of Haven Manor Health
Related Facility and Woodhull
Care Center

REVIEW

PANEL

OPINION OF CHAIRMAN

Petitioner

and
The

State

of

New York

The issue is whether the Local 1199 collective bargaining
agreements with Haven Manor Health Related Facility, hereinafter
referred to as "Haven Manor" and with Woodhull Care Center,
hereinafter referred to as "Woodhull" are "in tandem" with or
"affected by" the Local 144-Industry collective bargaining
agreement.

If answered in the affirmative, both Haven Manor

and Woodhull would be entitled to the benefits of this Panel's
1978 6% per cent Award and its 1979 5 per cent Award, subject
to the applicable conditions thereof.

If not, said Homes would

be required to petition some other labor cost review panel for
any claimed adjustments in the labor cost component of their
respective medicaid reimbursement rates.
In a prior Decision in which certain Homes in contract with
Local 1115 were found to be "in tandem" with the Local 144Industry contract, the Panel defined the meaning of "tandem."
The Panel has also dealt with the circumstances under which a
contract with a local union other than Local 144 would be "affected
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by" the Local 144 contract.
Within the aforementioned interpretation and discussion, I
find that the wage portion of the Local 1199 contracts with
Haven Manor and Woodhull are "in tandem" with and/or "affected
by" the Local 144-Industry contract.

The total amounts of the

wage increases over the relevant years are the same or virtually
the same.

This is not only "in tandem" with the substantive

wage and salary provisions of the Locall 144 contract, but is
persuasive evidence in support of the testimony of representatives of Haven Manor and Woodhull that they were told by the
Local 1199 negotiator that his union would accept nothing less
in wages than what was or would be obtained by Local 144.

That

testimony, together with the wage and salary increases agreed
upon, establish that the wage and salary section of those 1199
contracts were "affected by" the Local 144 Agreement.
However the same cannot be said for the fringe benefits.
The various "fringe" items in the Local 1199 contracts with
Haven Manor and Woodhull are significantly different from the
same category of fringe benefits found in the Local 144-Industry
contract.

Additionally there is no testimony or evidence that

the Local 1199 negotiators sought parity or comparability as
to fringes with the Local 144 Agreement.
If this was all that was before us, namely the substantive
wage and fringe benefits of the Local 1199 contracts with
Haven Manor and Woodhull, I would find that those contracts are

-3not "in tandem" with or "affected" by the Local 144 contract,
simply because significant parts thereof, namely the fringe
items are sharply different and distinguishable.

However, for

the 1978 petitions fringe benefits were not before the Panel
by express agreement between the parties.

Hence, in the Local

1115 Decisions, in which certain Homes with contracts with 1115
were found to be "in tandem" with the Local 144 contract, those
determinations were made because the fringe benefit provisions
were removed from the Panel's jurisdiction and were therefore
irrelevant.

The same is now true for the 1199 contracts with

Haven Manor and Woodhull so far as petitions for the year 1978
are concerned.

Consequently, with our jurisdiction limited to

wages and salaries, those Local 1199 contracts are in tandem
with and/or affected by the Local 144-Industry contract for the
1978 petitioning year.
When the instant cases began, the fringe benefits in the
contracts in question were within the Panel's jurisdiction for
consideration

in 1979 petitions.

However, in the hearing

on December 5, 1979 the petitioner stated that an agreement had
been reached with the State to withdraw from the Panel's jurisdiction any and all consideration of fringe benefits in contracts
before the Panel, whether they be the subject of hardship appeals,
windfall appeals or tandem claims.

The representatives of the

State did not disagree with that statement of agreement. (See
pages 371-374 of the stenographic record of the December 5th
hearing.)

-4Under the foregoing circumstance, namely the jointly agreed
to withdrawal from the Panel's consideration of any of the
fringe benefits in contracts claimed to be "in tandem", all that
remains for the Panel presently is a comparison between the
wage and salary portions of the Local 1199 contracts with Haven
Manor and Woodhull, with the wage and salary portions of the
Local 144-Industry Agreement.

That being so, and within that

limited jurisdiction as stipulated to by the parties, the Local
1199 contracts with Haven Manor and Woodhull are in tandem with
the Local 144-Industry Agreement, and said Homes are entitled
to and shall receive the benefits of the Panel's 1978 6% per
cent Award and its 1979 5 per cent Award, subject to the
applicable conditions thereof.

Eric J. Schmertz
Chairman

LABOR

COST

REVIEW

PANEL

Greater New York Health Care
Facilities Association, On
Behalf of Haven Manor Health
Related Facility and Woodhul
Care Center
AWARD
Petitioner
and
The

STATE

OF

NEW

YORK

The Undersigned, duly designated as the Members of the
Labor Cost Review Panel, and having duly heard the proofs and
allegations of the above named parties makes the following AWARD:
Based on the substantive matters within the
Panel's jurisdiction, and pursuant to the
stipulations of the parties with regard thereto, the Local 1199 contracts with Haven Manor
Health Related Facility and Woodhull Care Center
are "in tandem" with and/or "affected by" the
Local 144-Industry Agreement. Accordingly, the
State is directed to grant to Haven Manor and
Woodhull the benefits of the Panel's 1978 6%
per cent Award and its 1979 5 per cent Award,
subject to the applicable conditions thereof.
The State may implement said Awards consistent
with the dates of the wage increase in the contracts between Local 1199 and said Homes and
consistent with the durations of said contracts.

">"

\

Eric/J. ^U^-^-^
Schmertz
i
Chairman
/

Ma'rvin Neiqian
Concurring

William Gormley
Dissenting

DATED: December 21, 1979
STATE OF New York )ss .
COUNTY OF New York )
On this 21st day of December, 1979, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.
ft]

QH. 6L i -X- ..^

r ' -^i

*•

A

'T '

M;,R:HA L r^iiAHDT
Notary Public, C'r:!- c? .-'c.v York
No. 24-".;-?:976
Qualified in Ki^L'3 County
Commission Exr;fas March 33, 1981

DATED: December
1979
STATE OF New York ) .
COUNTY OF
) " "
On this
day of December, 1979, before me personally
came and appeared Marvin Neiman to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he "acknowledged to me that he executed the same.
JEFFREY R. COHN
Notary Public, State of New York
No. 30-4G-24598
Qualified in Nassau County
Commission Expires Ma.-ch 30,1978 • "

DATED: December
STATE OF New York
COUNTY OF

1979
)
.
) "

On this
day of December, 1979, before me personally came
and appeared William Gormley to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

LABOR

COST

Greater New York Health Care
Facilities Association, On
Behalf of Haven Manor Health
Related Facility and Woodhull
Care Center

REVIEW

PANEL

OPINION OF CHAIRMAN

Petitioner
and
The

State

of

New York

The issue is whether the Local 1199 collective bargaining
agreements with Haven Manor Health Related Facility, hereinafter
referred to as "Haven Manor" and with Woodhull Care Center,
hereinafter referred to as "Woodhull" are "in tandem" with or
"affected by" the Local 144-Industry collective bargaining
agreement.

If answered in the affirmative, both Haven Manor

and Woodhull would be entitled to the benefits of this Panel's
1978 6% per cent Award and its 1979 5 per cent Award, subject
to the applicable conditions thereof.

If not, said Homes would

be required to petition some other labor cost review panel for
any claimed adjustments in the labor cost component of their .
respective medicaid reimbursement rates.
In a prior Decision in which certain Homes in contract with
Local 1115 were found to be "in tandem" with the Local 144Industry contract, the Panel defined the meaning of "tandem."
The Panel has also dealt with the circumstances under which a
contract with a local union other than Local 144 would be "affectbd

-2by" the Local 144 contract.
Within the aforementioned interpretation and discussion, I
find that the wage portion of the Local 1199 contracts with
Haven Manor and Woodhull are "in tandem" with and/or "affected
by" the Local 144-Industry contract.

The total amounts of the

wage increases over the relevant years are the same or virtually
the same.

This is not only "in tandem" with the substantive

wage and salary provisions of the Locall 144 contract, but is
persuasive evidence in support of the testimony of representatives of Haven Manor and Woodhull that they were told by the
Local 1199 negotiator that his union would accept nothing less
in wages than what was or would be obtained by Local 144. ^ That
testimony, together with the wage and salary increases agreed
upon, establish that the wage and salary section of those 1199
contracts were "affected by" the Local 144 Agreement.
However the same cannot be said for the fringe benefits.
The various "fringe" items in the Local 1199 contracts with
Haven Manor and Woodhull are significantly different from the
same category of fringe benefits found in the Local 144-Industry
contract.

Additionally there is no testimony or evidence that

the Local 1199 negotiators sought parity or comparability as
to fringes with the Local 144 Agreement.
If this was all that was before us, namely the substantive
wage and fringe benefits of the Local 1199 contracts with
Haven Manor and Woodhull, I would find that those contracts are

-3not "in tandem" with o,r "affected" by the Local 144 contract,
simply because significant parts thereof, namely the fringe
items are sharply different and distinguishable.

However, for

the 1978 petitions fringe benefits were not before the Panel
by express agreement between the parties.

Hence, in the Local

1115 Decisions, in which certain Homes with contracts with 1115
were found to be "in tandem" with the Local 144 contract, those
determinations were made because the fringe benefit provisions
were removed from the Panel's jurisdiction and were therefore
irrelevant.

The same is now true for the 1199 contracts with

Haven Manor and Woodhull so far as petitions for the year 1978
are concerned.

Consequently, with our jurisdiction limited to

wages and salaries, those Local 1199 contracts are in tandem
with and/or affected by the Local 144-Industry contract for the
1978 petitioning year.
When the instant cases began, the fringe benefits in the
contracts in question were within the Panel's jurisdiction for
consideration in 1979 petitions.

However, in the hearing

on December 5, 1979 the petitioner stated that an agreement had
been reached with the State to withdraw from the Panel's jurisdiction any and all consideration of fringe benefits in contract
before the Panel, whether they be the subject of hardship appeals
windfall appeals or tandem claims.

The representatives of the

State did not disagree with that statement of agreement. (See
pages 371-374 of the stenographic record of the December 5th
hearing.)

-4Under the foregoing circumstance, namely the jointly agreed
to withdrawal from the Panel's consideration of any of the
fringe benefits in contracts claimed to be "in tandem", all that
remains for the Panel presently is a comparison between the
wage and salary portions of the Local 1199 contracts with Haven
Manor and Woodhull, with the wage and salary portions of the
Local 144-Industry Agreement.

That being so, and within that

limited jurisdiction as stipulated to by the parties, the Local
1199 contracts with Haven Manor and Woodhull are in tandem with
the Local 144-Industry Agreement, and said Homes are entitled
to and shall receive the benefits of the Panel's 1978 6% per
cent Award and its 1979 5 per cent Award, subject to the
applicable conditions thereof.

Eric J. Schmertz
Chairman

FEDERAL MEDIATION AND CONCILIATION SERVICE, ADMINISTRATOR

In The Matter of The Arbitration
between
Sterling Drug, Inc.

and

OPINION AND AWARD
Case #79K/06382
Grievance No. 18

Local 61 International Chemical
Workers Union
The stipulated issue is:
Was the change in the shift posted on May
9, 1978 for four Mechanics assigned to the
East Greenbush Plant in accordance with the
terms of the agreement? If not what shall
be the remedy?
A hearing was held at the Company plant in Rensselaer,
New York on July 17, 1979 at which time representatives of the
above named Union and Company appeared. All concerned were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

The Arbitrator's Oath was

waived and the parties filed post-hearing briefs.
On May 15, 1978 the Company changed the shift hours of the
four Mechanics referred to in the stipulated issue from their
regular shift of 8 AM to 4:30 PM, to two different shifts, one
from 6:30 AM to 3 PM and the other from 7 AM to 3:30 PM.

The new

shift hours continued until January 16, 1979, when the four affected
employees returned to their original normal shift hours, 8 AM to
4:30 PM.

The Union claims that the changes in the shift hours violated the "normal" shift schedules set forth in Sections 1, 2, 3

-2and 4 of Article IV of the contract; that past grievances
settled on their merits have established that the Company does
not have the unilateral right to make those shift changes; that
the Company attempted but failed to gain the right to do so during contract negotiations, and that the Company should not now be
permitted to gain by arbitration what it failed to achieve in
negotiations.
The Company asserts that the grievances and contract demand
to which the Union refers, all related to "permanent" changes in
the shift hours, and have no bearing on the "temporary" shift
changes which the Company made in the instant situation.

More-

over, the Company argues that its action is expressly supported
by the provisions of sub-paragraph (b) of Section 4, Article IV
of the contract.
It is well settled that where a clear and explicit provisior
of the contract covers the issue in dispute, that contract
language prevails, and grievance settlements, negotiation demands
and/or past practice whether consistent with or at variance from
the contract, are immaterial.

In the instant case I find that

the issue is controlled by express contract language; that the
facts meets the requirements of that contract language; and hence
it is unnecessary for me to consider the grievances, the contract
demands of the Company, or past practices relied on by the Union.
Sections 1 through 4 of Article IV set forth the starting
and ending hours of the "normal" first, second and third shifts.

-3If Article IV was limited to those provisions, the Union would
be correct in its claim that the Company lacked the unilateral
right to make changes in those specific shift hours.

However

Article IV also contains sub-paragraph (b) under Section 4 the
pertinent part of which reads:
Determination of the starting time of the
daily and weekly work schedule shall be
made by the Company and such schedules may
be changed by the Company from time to time
to suit varying conditions of business and
production requirements; provided however
that indiscriminate changes shall not be
made
In the instant case, the Company changed the starting
hours of the four affect Mechanics from their "normal" shift
hours, and did so weekly during the period May 15, 1978 through
January 16, 1979.

There is no claim by the Union that the change

was "indiscriminate" within the meaning of the foregoing contract
clause.

Moreover the Company offered testimony, which was un-

refuted by the Union, that the shift changes were made in order
to insure that the Tablet Manufacturing Department had the required number of tablet machines in operation at the start of the
manufacturing shift in order to meet increased production requirements.

This testimony, uncontested by the Union, meets the re-

quirement that changes in the starting time of daily and weekly
work schedules "suit varying conditions of business and production
requirements."
Finally, I do not interpret the phrase "work schedule" to

-4be limited to the days of the week which an employee may be
scheduled to work.

In advancing that interpretation the Union

contends that the Company may unilaterally determine which five
consecutive days of the week an employee is to work and may make
changes in the starting day (and hence also the finishing day)
of any weekly schedule, but may not make changes in the shift
hours of a working day.
hence erroneous.

This interpretation is too narrow and

The phrase "work schedule" encompasses both

the days of the week, and the starting and finishing hour of each
work day.

Sub-paragraph (b) vests the Company with authority to

determine the starting time of the daily and weekly work schedule
To my mind, the use of the word "time" means both the hour of the
start of the shift as well as on which day in the week the five
consecutive days of work commences.

It is noted that Article IV

is entitled "Hours of Labor" and explicitly deals both with the
work week of five consecutive days and the normal shift hours of
each of the three shifts.

It follows logically, therefore, that

the phrase "daily and weekly work schedule" set forth in subparagraph (b) of Section 4 must relate to both the five consecutive days of the week which an employee is scheduled to work and
his "daily schedule" of the starting and ending hours of his
shift.

If sub-paragraph (b) was limited to changes in the start-

ing day of an employee's work week, the express reference to
"determination of the starting time of the daily
schedule...." would be unnecessary and meaningless.

work
Manifestly,
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a "daily" schedule is the hours of work of that day, namely the
time that the shift begins and the time that it ends; whereas
the weekly work schedule involves the days of the week which
constitute the five consecutive working days.

Sub-paragraph (b)

of Section 4 (Article IV) covers both.
On the foregoing basis I find that the change in the shift
hours for the four affected Mechanics for the period of time from
May 15, 1978 through January 16, 1979 was pursuant to said subparagraph (b) and met the conditions thereof.
Accordingly the Undersigned, duly designated as the
Arbitrator, and having duly heard the proofs and allegations of
the above named parties makes the following AWARD:
The change in the shift posted on May
9, 1978 for four Mechanics assigned
to the East Greenbush Plant was in
accordance with the terms of the Agreement.

Eric J. Schmertz
Arbitrator
DATED: November 13, 1979
STATE OF: New York )ss .
COUNTY OF: New York )
On this thirteenth day of November, 1979 before me
personally came and appeared Eric J. Schmertz to me known
and known to me to be the individual described in and who
executed the foregoing instrument and he acknowledged to
me that he executed the same.

AMERICAN ARBITRATION ASSOCIATION,

ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In The Matter of The Arbitration
between
Local 1931, District Council 37,
American Federation of State,
County and Municipal Employees,
AFL-CIO

OPINION AND AWARD
Case No. 1339 1054 78

and
Triborough Bridge and Tunnel
Authority
The stipulated issue is:
Whether the Triborough Bridge and Tunnel
Authority's denial of excusal for absences
due to the snow storms on January 20 and
February 6, 1978 was in violation of the
contract? If so, what shall be the remedy?
A hearing was held on May 29, 1979 at which time the above
named Union and the Authority appeared and were afforded full
opportunity to offer evidence and argument and to examine and
cross-examine witnesses.

Post-hearing briefs were filed.

It is undisputed that on January 20 and February 6, 1978
there were heavy snows and/or heavy snow accumulations.

As a

consequence some employees did not or were unable to report to
work, and some others reported late.

The Union seeks a full days

pay for those employees who did not report for work on those days
because of the weather, and a full days pay for those who reported
late.
Though the Union cites several contract sections, the one
which I deem controlling is Section 6 (General Working Conditions)
which reads:
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Lateness caused by a verified major failure
of public transportation, such as a widespread or total power failure of significant
duration or other catastrophe or similar
severity, shall be excused.
I consider this contract provision clear.
ness under the circumstances set forth.

It excuses late-

It makes no provision

for nor is there any other explicit provision in the contract
excusing absences under such circumstances.

I think it reasonable

and logical to include snow storms of extreme magnitude within
the meaning of the phrase "similar severity" in the foregoing
contract provision.

On that assumption, absences as well as

latenesses were well within the contemplation of the parties at
the time that the foregoing contract provision was negotiated.
Yet absences are neither referred to nor covered.

Hence I must

conclude that absences due to the circumstances referred to therein, including as I have held, severe snow storms, are not excused
and are not paid for under the contract.
As I have found the foregoing contract clause to be clear,
any "past practice" to the contrary relied on by the Union is
immaterial.

Also irrelevant is the Union's reliance on the "past

practice" clause of the contract.

By its terms Article XX (Other

Conditions) mandates the continuation of conditions of employment
"not set forth in this agreement specifically or by referral."
Inasmuch as Section 6 of General Working Conditions is an explicit
condition of employment, Article XX is not applicable.

The other

contract sections relied on by the Union I deem equally indeterminative.
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Accordingly, I find no contract violation by the Authority
in its refusal to grant pay to those employees who did not or
could not report to work on the snow days in question.
However, the record indicates that the Authority granted
full pay to those who reported to work on either or both of those
days up to four hours late, and paid only for the time actually
worked to those who reported later.

Section 6 of General Working

Conditions does not support that delineation.

It imposes no

limitation on the amount of lateness to be excused under the
circumstances covered.

As it is undisputed that an excusal means

full pay for the time lost, the Authority erred when it made a
distinction between those employees who reported late up to four
hours and those whose latenesses exceeded that amount of time.
Employees in both categories are entitled to be paid for the full
day that they reported late and worked.
The Undersigned, duly designated as the Arbitrator and
having been duly sworn and having duly heard the proofs and
allegations of the above named parties makes the following AWARD:
The Authority's denial of excusal for
absences due to the snow storms on
January 20 and February 6, 1978 was not
in violation of the contract. However
it was a violation of the contract for
the Authority not to grant a full days
pay to those employees who reported to work
on either or both of those days four or more
hours late. Said employees shall be made whole.

DATED: August 23, 1979
STATE OF New York ) .
COUNTY OF New York ) "

Eric J. Schmertz
Arbitrator

On this 23rd day of August, 1978, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In The Matter of The Arbitration
between
District Lodge No. 91, IAM

OPINION AND AWARD
Case 12 30 0257 79

and
Vulcan Radiator Company

The stipulated issue is:
Did the Company violate Article VI
Section 16 Paragraph (f)(e) of the
contract when it did not work a
material handler/checker and a material
handler on Sunday, April 8, 1979? If
so what shall be the remedy?
A hearing was held at the Company plant in South Windsor,
Connecticut on November 19, 1979 at which time representatives
of the above named Union and Company appeared.

All concerned

were afforded full opportunity to offer evidence and argument
and to examine and cross-examine witnesses.
On Sunday, April 8, 1979 a Company customer came to the
plant with his own truck, picked up his order and loaded it on
the truck.

The plant was unlocked by a Mr. Rezendes a bargain-

ing unit employee classified as a Group I Tig and Gas Welding,
who pointed out the customer's order, and who after the order was
removed from the plant, locked up.

On the day before, Saturday

April 7, 1979 the two grievants, Floyd Copeland a material handler/
checker and John Woll a material handler worked on that particular
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order.

They put the order together and placed it in its

particular location.
The Union contends that both Copeland and Woll should have
been called in on Sunday April 8, 1979 to check the order, remove
it from the plant, and to load it on the customer's truck.

The

Union seeks overtime pay for both in accordance with Article VI
Section 16 Paragraph (f)(e) of the contract.
I conclude that at most, if at all a de minimus amount of
bargaining unit work or work within the grievants' classifications
was improperly performed by others.

On that basis the grievance

is denied.
The Union and the grievants concede that customers have come
to the plant and have picked up their orders without the assistance
of bargaining unit personnel, and that there has been no prior
objection to that practice.

With that concession, I fail to see

how the Union can now claim that in this particular instance but
not in prior instances, the Company was required to call in a
material handler to perform that work.

The Union claims that a

material handler/checker should have been called in to "check"
the order which was picked up by the customer.

However the testi-

mony discloses that the necessary checking work had been performed
by one or both of the grievants on the day before.

Therefore no

checking work was needed or performed on Sunday, April 8th.

Hence

-3-

neither grLevant was needed for that purpose on Sunday.

It is not

claimed by the Union that the grievants should have been called
in to unlock the plant and to relock it after the order was picked
up.

Neither possessed keys to the plant, and neither were

authorized to perform plant security work as part of their classi-l
'
ification.

Rezendes was among the few employees who had keys and

who were authorized to perform those security duties.
The only other thing done on April 8th and objected to by the
Union was that Rezendes showed the customer where his order was
located.

If the mere pointing out or indicating the location of

the order to be picked up happens to be part of the job classifica
tion of either or both of the grievants, its de minimus nature is
manifest.

It is well setttled that a de minimus circumstance of

this type, improperly performed by Rezendes, does not rise to
the level of a contract violation, and within that extremely
limited context creates no Company obligation to the grievants
under the call-in or overtime provisions of the collective bargain
ing agreement.
The Undersigned, duly designated as the Arbitrator and having
been duly sworn and having duly heard the proofs and allegations
of the above named parties, makes the following AWARD:
The Company did not violate Article VI
Section 16 Paragraph (f)(e) when it did
not work a material handler/checker and
a material handler on Sunday April 8, 1979.

DATED: December 13, 1979
Eric J. Schmertz
STATE OF New York )ss>.
Arbitrator
COUNTY OF New York )
On this thirteenth day of December, 1979, before me personally
came and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In The Matter of The Arbitration
between
Newspaper Guild of New York, Local
#3 TNG, AFL-CIO

AWARD
Case #1330 0185 79

and
Waterbury American-Republican, Inc.

The Undersigned duly designated as the Arbitrator and
having duly heard the proofs and allegations of the above
named parties makes the following AWARD
I am persuaded that at the time Article
XIX Section la was negotiated it was agreed between the negotiators for the
Union and the Publisher that its applicability would commence September 1, 1978
or when the contract was signed, with a
normal lag time thereafter to effectuate
the enrollment of the affected employees
in the health benefit plan.
Accordingly, the Union's claim herein for
application of Article XIX Section la for
five part-time employees retroactively to
September 1, 1977, with retroactice payment to them of the premiums which would
have been paid on their behalf by the
Publisher, is denied.
The Publisher's coverage of these five parttime employees on or about December 1, 1978,
under the contract health insurance plan,
pursuant to Article XIX Section la and Article
XI of the contract is in compliance with the
contract.

Eric J. Schmertz
Arbitrator
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DATED: June 21, 1979
STATE OF New York )^.
COUNTY OF New York )''
On this twenty-first day of June, 1979, before me
personally came and appeared Eric J. Schmertz to me known
and known to me to be the individual described in and who
executed the foregoing instrument and he acknowledged to
me that he executed the same.

FEDERAL MEDIATION AND CONCILIATION SERVICE, ADMINISTRATOR
In The Matter of The Arbitration
between
District 15,

IAMAW
OPINION AND AWARD
Case #78K/16162

and
Wilson Jones Company

The stipulated issue is:
Did the Company violate the collective bargaining agreement when it refused to pay
John Resch overtime pay for 15 minutes on
March 28, 1978?
A hearing was held on February 7, 1979 at which time
representatives of the above parties appeared and were afforded
full opportunity to offer evidence and argument and to examine
and cross-examine witnesses.

The Arbitrator's Oath was waived.

The parties filed post-hearing briefs.
Mr. Resch, hereinafter referred to as the "grievant", made
an authorized visit to a Company designated doctor on March 28,
1978 for treatment of a previously suffered on-the-job injury.
Together with a fellow employee-patient he traveled by the method
prescribed by the Company - taxicab.

He was instructed by the

Company nurse to wait until the other employee's treatment had
been completed and that the two of them were to return together
to the plant, again by the prescribed taxi service.

The grievant's

treatment was completed first; he waited until his fellow employee's examination was concluded; the taxicab was late in
picking them up at the doctor's office; and the grievant arrived
back at the plant 15 minutes after his regular shift had ended,

-2at which time he punched out.
The Company asserts that Article XV Paragraph E is
controlling.

That contract section reads:

"E. Injury on the Job - An employee who
is injured on the job shall suffer no
loss of pay due to his inability to work
on the day of the injury. Time lost for
necessary subsequent treatment of such injury during such working hours that the
employee would have otherwise been at work
shall be paid for by the Company."
The Company contends that the 15 minutes in dispute was a period
of time when the grievant would not have "otherwise been at work1
and that therefore the Company has no obligation to pay him for
the 15 minutes he claims.
Based on the particular circumstances of this case, I am
not persuaded that Article XV Paragraph E is dispositive.

I do

not conclude that the additional 15 minutes was a period of time
beyond the grievant's normal work shift and during which he woulc
not have otherwise been at work.

Rather I find that that time,

as a result of specific directives given to the grievant by the
Company's nurse, was a period during which the Company continued
to maintain supervisory authority over the grievant, during
which he remained under and obligated to the Company's direction
and hence not beyond "working hours" within the conditions and
exceptions of Article XV Paragraph E»
It is a well settled principle that a circumstance may
appear to be within the letter of the contract but no be within
its spirit and intent.

In my judgement the foregoing contract

-3provision is designed to insure wages to employees who suffer
injuries while on the job and who undergo treatment during
working hours.

Conversely it protects the Company against the

requirement of paying for treatments scheduled during non-working hours or under circumstances where, through no responsibility
of the Company, treatment extends beyond or outside the employee's
work schedule.

Here, the grievant's late return to the plant

was due, in significant part, to his adherence to the directives
of the Company nurse.

While it is true that the Company is not

responsibile for the late arrival of the taxicab at the doctor's
office, the Company was otherwise responsible.

The grievant

rode that cab because he had been explicitly told to wait until
his fellow employee's examination was completed and that he was
not to utilize any other method of returning to the plant.

In-

deed his testimony that on a prior occasion he was admonished
because he did not follow similar prescribed intructions, is
unrefuted.

Consequently but for the firm and unequivocal in-

structions of the Company nurse, the grievant may well have been
able to arrive back at the plant and punch out at the regular
end of his shift.
Whether the nurse has the authority to schedule traditional
overtime is immaterial.

Manifestly she had the authority or at

least the apparent authority upon which she acted, to schedule
doctor appointments, to issue instructions regarding the procedure the employees were to follow, and even to warn employees
that those specific instructions were not to be varied.

Under

-4that circumstance the Company, through its nurse, maintained
supervisory control over the grievant as he traveled to the
doctor; during his examination at the doctor's office; while
he waited for the other employee's examination to be completed;
while he waited for the cab to pick him up; and for the subsequent period of time required to return to the plant, including
the disputed 15 minutes involved in this case.

Indeed it is

apparent to me that the Company intended, for purposes of
accountability and possibly safety, that it maintain this type
of supervisory control over employees leaving the plant for
authorized medical treatment and returning to the plant after
treatment is concluded.
Under these special facts, namely that the grievant adhered to the instructions of the nurse and that by being requirec
to do so continued under the Company's control and authority, I
find that he remained "at work" for the full period of time involved.

Hence it is my conclusion that Article XV Paragraph E

is not in point.

Rather, the overtime provisions of the contract

obtain instead.
The Undersigned, duly designated as the Arbitrator and
having duly heard the proofs and allegations of the above named
parties makes the following AWARD:
The Company violated the overtime provisions
of the collective bargaining agreement when
it refused to pay John Resch overtime pay for
15 minutes on March 28, 1978. The Company is
directed to make that payment.

Eric J. Schmertz
Arbitrator
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DATED: May 9, 1979
STATE OF New York ) ss>:
COUNTY OF New York )
On this ninth day of May, 1979, before me personally came
and appeared Eric J. Schmertz to be known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.

